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Arbitration Information

Jonathan Waters, LLB, LLM, MCIarb, 
Certified Mediator, General Counsel, Gafta
International Arbitration Expert of The Year (Global Advisory Experts); 2020, 2021, 2022, 2023
ADR Civil Mediation Award (Lawyer) 2023
Leaders in Law Award 2021, 2023
Finance Monthly Award 2021, 2022
Arbitration Expert of The Year (Corporate INTL) 2021, 2022, 2023, 2024
ADR – Adviser of The Year (Global FM) 2023Best Mediator (Global 100) 2021, 2022
International Arbitration Expert of The Year (IE 100) 2022
Best Mediator and Barrister (M&A Today) 2020, 2021, 2022, 2023
Best Mediator and Barrister (Corporate America) 2021, 2023
Best Mediator (Lawyer International) 2021
Legal 500
Lawyer Magazine ‘Hot 100’
Faculty Member, London International Arbitration School
LSM Accredited Mediator/
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What is Arbitration?

• Private/confidential resolution of a dispute
• Contractually binding
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Why Arbitrate?
• Confidential
• Cost effective
• Time efficient
• Specialist adjudication: trade knowledge
• Flexible
• Legally binding – NYC 
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GPC and Gafta Arbitration

• GPC 1
• Gafta 126
• Mediation

GPC 1 Arbitration Clause
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Gafta 126

• Brief overview of process
• Paper based: saves time and costs

Averages 126

Full Duration (months) 4

Proceedings (months) 3

Award Drafting (months) 1

Averages 126 Rules

Association Fees £1,165

Arbitrator Fees £5,716

Total Fees (plus non-
member charges)

£8,751
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How to avoid arbitration?
• Avoid contractual disputes!
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How to avoid disputes?
• Counterparty risk
• How to assess counterparty risk
• Red flags and how to spot them
• Country specific risk
• Use GPC 1 – advantages
• Read and understand GPC1
• Know your GPC contract
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What disputes may be unavoidable?
• Force Majeure – meaning and consequences
• ‘Game playing’
• Geo-political risks
• Import and export duties
• Insolvency of counterparty – Retention of Title 

(advantages and disadvantages)
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GPC 1 FM Clause
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Once in arbitration, how to manage 
risk and costs

• Importance of clear submissions
• Focus on damages – evidence and how quantified
• Explain arbitrator’s role – onus on Claimant to make out 

their case, not for arbitrator to find it!
• Importance of mitigation (recent case law)
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Some examples from Gafta Arbitration

Viber messages exchanged between 2 individuals typed on 20 

sides of A4

No screenshots

No explanation of individuals and/or their roles

Communications related to other transactions

No attempt to explain basis of damages claimed
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Held

“Although we…have considerable sympathy for the 
Claimants…it would be wrong to award them damages 
without the support of even the most basic and simple 

supporting evidence…”

Should the Tribunal ask for missing evidence?

Does it matter that the Respondent did not participate?



@Gaftaworld | © The Grain and Feed Trade Association

Issues to be considered

• Gafta Contract – Gafta 49

• Interpretation of Clause 18 – Default

• Gafta Arbitration: First Tier and Appeal

• Role of the Courts

• Assessment of Damages

Bunge v Nidera
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Background

• Gafta Contract: English Law

• Presumption: Parties bound by what they agree

• Damages: “compensatory principle” Default Clause:
• Provides certainty

• Mechanism for calculating damages

• Clear guidelines

• Ease of application by arbitrators

• Cost effective enquiry



@Gaftaworld | © The Grain and Feed Trade Association

• B sold 25,000 MT Russian Milling Wheat to N

• Delivery 23-30 August 2010

• Contract Incorporated Gafta 49

• 5 August 2010: Russian Government – Temporary ban of Wheat export 15 August – 31 
December (i.e. would take effect during delivery period)

• 9 August 2010: B prematurely cancelled contract – Prohibition Clause (now replaced by 
Prevention of Shipment)

• Premature: should have waited to see if the ban remained in place

• 11 August 2010: N treated cancellation as breach of contract (no evidence that ban would 
definitely come into existence and, if it did, that it would last for that period)

• 12 August 2010: B offered to reinstate the contract on same terms. N rejected this.

• N brought arbitration claim – damages of $3m based on the Default Clause. Difference 
between contract and market price on 11 August 2010

Bunge v Nidera
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The Results
Arbitration

First Tier

•B in Default

•No damages. Why?

•Contract would have 
been cancelled anyway 
(after 15 August 2010 
when ban took effect), 
so no loss

Appeal Board

•B in Default

•N entitled to 
damages

•$3m – difference 
between contract 
and market price 
as per Default 
Clause

Application to 
Courts 

(Arbitration Act 
1996)

•High Court

•Court of Appeal

Courts Upheld 
Appeal Board

Case Referred to 
Supreme Court
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The Result

• Default Clause not a ‘complete code’ for assessing damages: Court could not 
overlook the fact that contract could never have been performed

• Default Clause: mechanism for determining market price for assessing 
damages but did not deal with effect of subsequent events

• Agreed with First Tier. There was no loss

• Compensatory Principle

– No damages if no loss

The Supreme Court
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Other Gafta Training

If you’re interested in hearing more from Jonathan 
or learning about upcoming events related to Gafta, 
take a look at our events page.



Any questions?
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